owners Association, generally owns and manages the common areas including the parking lots, non-dedicated streets, and various amenities, such as playgrounds and swimming pools. All homeowners become members of the association once they receive title to their properties and must pay fees for the upkeep of the common areas, as well as abide by the rules for maintaining the desired environment declared in the Covenants, Conditions & Restrictions ("CC&Rs") that are attached to the deeds. 4 CC&Rs, which are generally created by the CIC developer, 5 are mutually binding and enforceable agreements against the people who reside in a CIC. 6 Importantly, CC&Rs are monitored under the watchful eye of an empowered planned development association, which is composed of all the homeowners living in the CIC, but enforced by their elected representatives. 4. According to Siegel, "Although CICs may take several different forms, all CICs share the distinguishing characteristic that their establishment and essential authority over constituent homeowners arise from covenants, conditions, and restrictions (commonly known as CC&Rs) attached to the deeds to the homeowners' real property." Id. at 30 n.9.
5. Id. at 34. More modern CC&Rs are created by land developers. This has been criticized by various commentators, including Siegel, who contends that functional deficiencies occur because: [T] he CIC is usually the result of unilateral decisions made by the developer at the planning stage of the development, long before homes are sold and the residents take occupancy. This temporal disjuncture-as between the binding decisions of the political organizer of the community and the affect [sic] of those decisions on the future political constituents of the community-carries significant ramifications with respect to the future governance of the community. Although the typical post-World War II CC&Rs were often mundane and only governed topics such as setbacks, parking and vehicular restrictions, architectural requirements, non-household animals, sight and smell nuisances, trash containment, and landscaping and plants, more recent CC&Rs are venturing into uncharted waters; modern CC&Rs are beginning to impose restrictions that promote environmental sustainability. More specifically, a growing number of CICs are establishing green building provisions, such as those certified by the United States Green Building Council (USGBC), which maintains its now-familiar Leadership in Energy and Environmental Design, or LEED, rating system. 8 Initial attempts at promoting environmental sustainability ratings have placed an emphasis on improved water usage and environmentally compatible landscaping, 9 but the green movement is now expanding in ever-greater directions, including architectural design. This article will discuss the various tools being used to promote sustainable communities through private means, and it offers a practical and sound approach for developers seeking to achieve such goals within a given project.
Id. at 34-35. See also, Raymond Hannaman, Homeowners Association Problems and
In Part II of this article, we present a brief history of private land use arrangements and their present-day applications. These arrangements include defeasible fees, negative easements, and deed restrictions. In particular, we discuss how deed restrictions, real covenants, and equitable servitudes are formed, in addition to their limitations and how they fit into a world with rapidly changing technology and environmental awareness. Part II will also discuss the crucial role of the CC&Rs' architectural 8. CHARLES J. KIBERT, SUSTAINABLE CONSTRUCTION: GREEN BUILDING DE-SIGN AND DELIVERY 47-49 (2d ed. 2007). The USGBC's LEED program is designed as a collection of building rating systems that offers certification for many different types of construction like existing building operations, commercial interiors, core and shell projects, homes, and neighborhood developments. Id. at 55-62. Directed by the LEED program type, a governing committee establishes requisites for certification that allocates points into categories recognized by the group as a sustainable practice. See LEED Committees, U.S. GREEN BUILDING COUNCIL, http://www.usgbc.org/DisplayPage.aspx?CMSPageID=1750 (last visited Apr. 13, 2012). The committee creates thresholds for recognizing the project based on the points achieved, which begins at a basic certification level and then proceeds to Silver, Gold, and Platinum. review board, which must approve building requirements and changes, including those changes involving green buildings. In Part III, we begin by discussing traditional green applications used in residential CC&Rs. This discussion is followed by a presentation of the very new but growing number of CICs, in which the purpose is to create a more sustainable environment through the attainment of a green rating. Two of these new green CICs in Maine and Oregon, which we present as case studies, will illustrate how these goals are being pursued and their probable success. In Part IV, we offer insights and suggestions on the ways in which various communities may build a more sustainable and green environment for the future.
II. PRIVATE LAND USE RESTRICTIONS: A BRIEF HISTORY AND PRESENT DAY APPLICATIONS
Under the common law, property owners employ various legal devices to privately order and allocate land use. These traditional devices include defeasible fees, negative easements, real covenants, and equitable servitudes. Although of recent invention, we also present in Part II a discussion of the role of Architectural Review Boards, which must interpret the CC&Rs and thus functionally affect private land use.
A. Defeasible Fees
Defeasible fees are present estates that can potentially last in perpetuity like a fee simple absolute. They differ, however, by terminating once a specified, but usually not certain, event occurs as provided in an instrument such as a will or deed. 10 There are three kinds of defeasible fees, namely the fee simple determinable, 11 fee simple subject to a condition subsequent, 12 and fee simple subject to an executory limitation, 13 which have been employed for regulating the disposition and use of real 10. ROGER A. CUNNINGHAM ET AL., THE LAW OF PROPERTY 35 (2d ed. 1993). 11. Id. at 39. 12. Id. at 42. An example of a fee simple subject to a condition subsequent is "to A and his heirs upon the express condition [provided, however,] that the land hereby conveyed shall be used for no other purpose than as a burying ground." Id. The grantor's future estate is the right to re-enter or terminate the estate and requires an "actual entry on the land after breach of the condition, in the presence of witnesses, in order to terminate the fee simple." Id. at 44.
13. The fee simple subject to an executory limitation is defined as "a fee simple estate which, upon the happening of a designated event, will automatically pass to a designated person other than the person who created the defeasible estate or his (or her) successor in interest." Id. at 54. The executory interest is the future estate associated with this defeasible fee. Id. at 54-55.
property for centuries.
14 These tools now continue to be applied as they were first used in England and the United States, as well as in more modified forms today. 15 To illustrate, in a fee simple determinable, O, the owner of Blackacre, is allowed to restrict future use of his estate by declaring in his deed or will the following words of limitation "to A and his heirs so long as the land is used for agricultural purposes." 16 In that case, A and his heirs would be bound by the land use restrictions imposed by O on Blackacre. If A and his heirs attempt to subdivide and build houses, O and his heirs, who possess a future estate called a "possibility of reverter," would automatically regain title in fee simple absolute.
17
Both the fee simple determinable and the fee simple subject to a condition subsequent are generally limited to non-commercial land uses conferred to "charitable, educational, or other eleemosynary institutions."
18 The fee simple subject to an executory limitation is employed (2006) . "The estate known at common law as the fee simple determinable and the interest known as the possibility of reverter are abolished. Words which at common law would create a fee simple determinable shall be construed to create a fee simple subject to a right of entry for condition broken. In any case where a person would have a possibility of reverter at common law, he shall have a right of entry." Id.
16. See CUNNINGHAM, supra note 10, at 39. 17. A possibility of reverter is a future estate owned by the grantor and created " [w] hen the residue of the fee simple absolute is retained by the person creating the fee simple determinable (or his heirs), he is said to retain a possibility of reverter." CUNNINGHAM, supra note 10, at 40.
18. See generally CUNNINGHAM, supra note 10, at 42, 45. See also White v. Metropolitan Dade County, 563 So.2d 117 (Fla. Dist. Ct. App. 1990) (expressing conveyance in 1940 deed: "This conveyance is made upon the express condition that the lands hereby conveyed shall be perpetually used and maintained for public park purposes only; and in case the use of said land for park purposes shall be abandoned, then and in that even the said [grantor], his heirs, grantee or assigns, shall be entitled upon their request to have the said land reconveyed to them."). Id. at 121. In 1986 the Dade County Commissioners contracted for an international tennis tournament to be played in the park for two weeks each year. Grantor's heirs sued to enjoin the tournament and the court granted the injunction ruling that the tennis tournament violated the deed restrictions. Id. at 132. Defeasible fees have also been displaced by the use of trusts which are more flexible and have the advantage of being overseen by a trustee, who is personally liable as a fiduciary, and a trust instrument which can offer specific primarily to create beneficial interests in trusts and is more associated with "personal property such as stocks and bonds."
19
Defeasible fees are typically written in general terms to restrict the use of property, such as prohibitions against commercially developing agricultural land, limiting land conveyed to a charitable organization for only non-profit uses, or dictating that a property shall be left in a pristine state. 20 Thus, it would almost certainly be a clumsy and ineffective tool to use for the design of environmentally restrictive building codes that govern the actions of property owners in an environmentally sustainable residential development. These developments demand very specific and comprehensive rules and procedures for navigating through an uncertain future. 21 Moreover, defeasible fees impose a general restriction that usually does not have to be actively monitored, while an environmentally sustainable community's inherent complexity would require its rules be closely supervised and enforced through its planned development association.
22

B. Negative Easements
Negative easements burden property owners in the manner in which the owners can or cannot use their land for the benefit of appurtenant property owners. 23 Thus, the owner of a negative easement can literally prevent the burdened landowner from performing certain acts on his own property. Often used and typically referred to as an "easement of light, air, and view," 24 a negative easement might encompass an agreement between O, owner of a burdened or servient property, and A, possessor of the appurtenant dominant tenement, providing that O not be allowed to terms REV. 533 (1988) (making the case that defeasible fees and servitudes are essentially equivalent even though they are often distinguished in legal theory and as such could be used to resolve legal disputes involving forfeiture remedy, ownership in gross, permissible subject matter, and termination and modification doctrines. Korngold also acknowledges the differences between real covenants, which are consensual, and defeasible fees, which are granted).
22. See infra text accompanying notes 124-149 for discussion of the intricacies and potential legal pitfalls the authors contend are inherent in environmentally restrictive building codes.
23. CUNNINGHAM ET AL., supra note 10, at 440. 24. Id.
build more than one story on his property in order to allow air and light to enter onto A's parcel. 25 Successors to either O or A, such as buyers, heirs, and legatees, would likewise be bound by the prohibition. Any violation by O can be enforced by A with a remedy in damages, as well as in equity, such as an injunction to cease the prohibited construction. 26 An ongoing controversy involving negative easements concerns whether the beneficiaries of light, air, and view can, after the fact, prohibit an appurtenant property owner from blocking access to the light, air, and view. Most states have ruled the owner of the dominant tenement does not have a right to limit his neighbor's land use as the servient tenement. 27 Few courts have ruled that such an obstruction can constitute a common-law nuisance. 28 In an important development, a growing number No American decision has been cited, and independent research has revealed none, in which it has been held that-in the absence of some contractual or statutory obligation-a landowner has a legal right to the free flow of light and air across the adjoining land of his neighbor. Even at common law, the landowner had no legal right, in the absence of an easement or uninterrupted use and enjoyment for a period of 20 years, to unobstructed light and air from the adjoining land. (citations omitted) And the English doctrine of "ancient lights" has been unanimously repudiated in this country. Private nuisance law, the law traditionally used to adjudicate conflicts between private landowners, has the flexibility to protect both a landowner's right of access to sunlight and another landowner's right to develop land. Private nuisance law is better suited to regulate access to sunlight in modern society and is more in harmony with legislative policy and the prior decisions of this court than is an inflexible doctrine of non-recognition of any interest in access to sunlight across adjoining land.
Id
We therefore hold that private nuisance law, that is, the reasonable use doctrine as set forth in the Restatement, is applicable to the instant case. Recognition of a nuisance claim for unreasonable obstruction of access to sunlight will not prevent land development or unduly hinder the use of adjoining land. It will promote the reasonable use and enjoyment of land in a manner suitable to the 1980's. That obstruction of access to light might be found to constitute a of jurisdictions have enacted statutes granting continuing access to the sun to a property owner who has solar-collection equipment, in effect creating a negative easement on the adjacent property owner, who could potentially block such access. 29 These new cases and statutes are helpful for promoting a limited kind of green development, in this case solar collectors on burdened landowners. But this would likely be an ineffective method for creating a comprehensive sustainable residential environment governed by an extensive array of CC&Rs imposing reciprocal burdens and benefits on property owners, and it would require close monitoring and enforcement.
30
A potentially "green" species of negative easements of more recent vintage is the conservation easement. 31 These easements are used, for example, "to limit uses and development of a property that would be inconsistent with its agricultural, scenic, natural, or open character." 32 Thus, conservation easements are created more to conserve land in its present nuisance in certain circumstances does not mean that it will be or must be found to constitute a nuisance under all circumstances. The result in each case depends on whether the conduct complained of is unreasonable. A solar right may be claimed by an owner of real property upon which a solar collector has been placed. Once vested, the right shall be enforceable against any person who constructs or plans to construct any structure, in violation of the term of the Solar Rights Act or the Solar Recordation Act. A Solar right shall be considered an easement appurtenant, and suit to enforce a solar right may be brought at law or equity. state, rather than dictate how property owners structure and use their property. As such, they too would be unworkable for solving the kinds of complex land use issues confronting residential developments, including green buildings.
Id
C. Real Covenants
Real covenants, along with their closely related cousin, equitable servitudes, generally offer the primary legal means today for creating comprehensive residential and commercial developments.
33 Real covenants, similar to defeasible estates and negative easements, also date back to the early common law. 34 The essential feature of a real covenant is its ability of "'running' to persons who subsequently have certain connections with the same land or lands with which the covenantor or convenantee, or both, were connected."
35 Under these connections, property owners fashion mutually enforceable promises 36 in which an owner refrains from doing something on his own property but is benefitted because all the other similarly situated owners are refraining from doing the same thing to their lands. 37 Real covenants today are most generally used 35. CUNNINGHAM ET AL., supra note 10, at 466. 36. The ability of real covenants and equitable servitudes to be easily discovered both in fact as well as constructively is made possible by statutory and non-statutory declarations of restrictions recorded contemporaneously with a plat map. The deed references the plat while the plat contains a statement that the land in the subdivision is restricted by what is provided in the CC&Rs. This process, as noted by real estate commentator Robert Kratovil, protects titles:
The rule is that if a recorded document makes reference to another recorded document, the two will be read together. Note also that the declaration itself is in the chain of title. When the plat is recorded, no lots have been conveyed. Therefore, the name of the developer who signed the plat and the declaration must be searched by prospective purchasers. Hence, the attorney searching the site can be certain that any recorded declarations will be found if it has been properly recorded.
Kratovil, supra note 1, at 70-71.
37. There is a noteworthy relationship between contract and property law with regard to real covenants. Contracts generally allow the original parties in privity to assign their rights and delegate their duties. With real covenants, however, express assignment or delegation does not happen; rather more remote persons acquire an interest in land of which attaches both burdens and benefits. See CUNNINGHAM ET AL., supra note 10, at 468.
in residential developments and are sometimes referred to as "reciprocal subdivision covenants."
38 Under this arrangement, subdivision lots are uniformly burdened and benefitted and are generally interpreted liberally to promote the collective goals of the community.
39
According to author Roger Cunningham, there are five requirements for creating real covenants running with the land. 40 They are: "(1) the form of the covenant;
41 (2) 41. "In deciding whether the real property Statute of Frauds applies to the creation of running covenants, the Restatement of Property and most writers on the subject agree that running covenants, as proprietary interests in land, must be created in conformity with the Statute of Frauds." Id. at 470.
42. "Intent is to be found from all the circumstances surrounding the covenant. Obviously the use of the word 'assigns' is highly persuasive of an intent to bind successors." Id. at 475.
43. "The clearest example of a covenant that meets the requirement [of touch and concern of the land] is one calling for the doing of a physical thing to land." Id. at 471. However, any requirement that the restriction in question must touch and concern the land in a physical sense "has long since been abandoned in America." Id.
44. With vertical privity, . . . the burden passes with a transfer of the estate the covenantor held in the burdened land; and the benefit passes with a transfer of the estate, or at least some lesser estate carved out of the estate, that the covenantee held in the benefited land. It is, therefore, more precise to say that the respective estates, and not 'lands,' are benefited and burdened. As the quaint phrase puts it, real covenants run along with estates as a bird rides on a wagon.
Id. at 476 (citation omitted). It should also be noted that, while not actually in privity, CICs are "expressly designated as having power to enforce the covenant acts as agent for the benefited landowners." CUNNINGHAM, supra note 10, at 477. 45. Horizontal privity is the "relationship between the original parties, covenantor and covenantee . . . " Id. at 477. The courts and commentators are split on the issue of horizontal privity with some requiring it for the burden side to run with the land as well as on the benefit side. As Roger A. Cunningham notes, "The issue [of horizontal privity] will probably die before it is resolved, because the courts now rely heavily upon theories of equitable restrictions and little upon real covenant doctrine." Id. at 480. 50. Recent controversies surrounding residential CC&Rs include whether they are legal when used to discriminate against housing inhabited by the mentally and physically challenged. E.g., Hill v. Community of Damien of Molokai, 1996-NMSC-008, 121 N.M. 353, 911 P.2d 861 (holding that restrictive covenants which provided for only single family residences in the community could not be used to keep out four, unrelated persons with AIDS. It was invalid since the term "family" was not defined and CC&Rs should be construed in favor of the free enjoyment of the land. Moreover, public policy favors allowing living arrangements for the disabled). Other recent controversies involve free speech and expression and enforcement issues such as "super liens" granting associations a priority under law over first mortgages, and protection under so-called "Homeowners' Bill of Rights" from overzealous CC&R enforcement, AALBERTS, supra note 18, at 531-32; as well as ongoing issues with commercial restrictions, particularly restricting what kinds of products can be sold under restrictive covenants. See, e.g., Dan's Super Market, Inc. v. Wal-Mart, 38 F.2d 1003 (8th Cir. 1994) (ruling that Wal-Mart could sell food and grocery items because the covenants it was bound by were ambiguous and therefore should be strictly construed against the party seeking to enforce them). Other issues with commercial enterprises involve "a store's size, color, design, signage, and setback requirements within [a] mall, as well as any obnoxious or undesirable uses that other tenants and the landlord may find objectionable." AALBERTS, supra note 18, at 533. 51. For example, Siegel, supra note 3, at 34 notes that "[t]he typical CIC regime has been widely criticized as a legal straightjacket of rules that can lead to confusion, cussion in Parts III and IV will assume that the green covenants are legally constituted while we concentrate on their potential importance and applications.
One issue that requires attention and may have a potentially important application to the future viability of green residential developments is the means in which real covenants are terminated. Termination may be a critical issue for several possible reasons. For example, if the association fails to impose its CC&Rs upon a violator, their right of action may be barred by a state's statute of limitations. 52 Similarly, if the association is dilatory in pursuing a purported violator, the defense of laches may cut off its right to enforce them. 53 Moreover, a change in neighborhood could possibly destroy the enforceability of these kinds of developments. 54 The most obvious mode of termination is by express language, such as when the instrument creating the interest expressly provides that the covenants will expire in twenty-five years. 55 Similarly, the benefiting parties may choose to release their interests. 56 Additionally, statutes in some states provide a limit on how many years a real covenant and similar burdens can exist. For example, in Massachusetts, there is a prescribed limitation of thirty years for real covenants. 57 Real covenants can also be terminated if the defendant raises the statute of limitations in a timely manner. This can arise, as demonstrated in California, when an allegedly aggrieved party fails to raise a violation of the real covenant within five years. 58 Although not as widespread, real covenants can also be terminated by at least four more ways: adverse possession, destruction of the servient tenement, foreclosure of a lien superior to the covenant, and eminent domain.
59
Quite possibly the thorniest means of terminating real covenants occurs under the "change of neighborhood" doctrine. This doctrine is invoked when "change has caused the restriction to become outmoded and to have lost its usefulness, so that its benefits have already been substantially lost." 60 The manner in which this doctrine can terminate real covenants is complicated and subject to ongoing debates. According to Cunningham et al., the most common theory, accepted by a number of states and by the Restatement, 61 is that the change of neighborhood doctrine constitutes an equitable defense against a party seeking to enforce the burdening of another party under the covenant. 62 In such a case, the enforcing party could be enjoined from enforcement but could not sue for legal damages even if the injunction was granted. 63 Because of this substantively deficient outcome, a number of commentators have challenged the theory. Injunctive relief against violation of the obligations arising out of a promise respecting the use of land cannot be secured if conditions have so changed since the making of the promise as to make it impossible longer to secure in a substantial degree the benefits intended to be secured by the performance of the promise.
Id.
See generally id.;
This defense is part of a "balancing the equities" to achieve a balance between the letter of the law and creating justice. CUNNINGHAM ET 
66
The elements for creating an equitable servitude are very similar to that of real covenants. For example, while there has been an ongoing debate historically over whether equitable servitudes are governed by the statute of frauds, the majority of courts have held that it is an interest in land and therefore is subject to the statute's requirements. 67 Moreover, equitable servitudes generally apply both the touch and concern element 68 and vertical privity element. 69 interest still exists is not resolved since the transformation only bars the remedies. Id. Another commentator, Roscoe Pound, maintains that, as with easements, the restriction ends when its purpose ends-an outcome that can be logically inferred by the actions of the restriction's creator. Id.
65. Id. at 486. Equitable servitude theory may not be applied in two situations, "when they [plaintiffs] seek money damages, which equity ordinarily will not grant; and, in perhaps a few jurisdictions, where courts will not enforce affirmative covenants in equity." Id. "In recent years, there has been a trend to extend the 'changed conditions' doctrine from equitable servitudes to real covenants, so that in some jurisdictions it is now possible to obtain judicial release from the obsolete covenants." French, supra note 25, at 1275-76.
66. Kratovil, supra note 1, at 70. Kratvoil has argued that the creation of equitable servitudes arose in the mid-19th century for good reason. "This was the very heart of the Industrial Revolution [1848], which was triggered by the invention of the steam engine late in the eighteenth century. Coal-fired factories were springing up all over England and some device was needed to protect residential areas from invasion by factories." Id.
67. CUNNINGHAM ET AL., supra note 10, at 487. 68. French, supra note 25, at 1277 ("Similarly, courts have taken the touch and concern and vertical private requirements from the law covenants and applied them to equitable servitudes.").
69. See supra text accompanying note 44. Vertical privity differs between law and equity. To illustrate, real covenants run with estates in land or as the simile goes "like a bird in a wagon." See French, supra note 25, at 1264-65 n.16. With equity, however, the equitable restrictions "sink their roots into the soil." See CUNNINGHAM ET AL., supra note 10, at 491. The practical outcome of this is that "[a]nyone who succeeds the covenantor as possessor of the burdened land may be bound, whether or not he happens to hold the covenantor's precise estate." Id.
Still, as per usual, equity is more relaxed in its requirements than as it is in law. A case in point is the intent element. 70 While in law wording in the granting instrument must generally contain the word "assigns" or words of similar meaning, equitable servitudes do not require it. 71 In fact, intent can be determined by the "existence of a general development plan to determine whether the successors were intended to benefit from servitudes, and have inferred lack of intent where no general plan exists."
72
Horizontal privity is also not required, as Cunningham points out, since it is a "self contained equitable interest in land that do[es] not ride along on any other interest or estate." 73 The final element is the notice requirement, which at one time distinguished real covenants from equitable servitudes. In the seminal Tulk case, actual notice was required; that is, before a subsequent purchaser could be burdened or benefited by a covenant, he had to be given literal notice of it. 74 Today, constructive notice, in which legal notice is sufficient if it simply appears in the public records, is the norm and operates to give proper notice to all relevant parties. 75 Indeed, the extensive development of constructive notice "has largely made possible the widespread application of equitable restriction theory and has enabled it to eclipse real covenant theory."
76 Moreover, the development of so-called "implied reciprocal servitudes," in which a developer creates multiple lots and then sells each one to buyers who are both benefited and burdened by uniformly binding covenants (e.g. CC&Rs) is the model today in residential developments.
77
Equitable servitudes, like real covenants, are also terminable. Moreover, since equity traditionally eschews the technical and rigid nature of law, more options are available to terminate equitable servitudes than 70 . See supra text accompanying note 42. 71. French, supra note 25, at 1279 ("Use of the words 'assigns' is not required for equitable servitudes, but the parties may be required to designate the parcels of land to be benefited.").
72. 84 Additionally, equitable servitudes may terminate because of the change of neighborhood or conditions defense that was previously discussed. 85 As the foregoing discussion points out, equitable theory has largely supplanted real covenants.
86 Accordingly, the manner in which CC&Rs that govern green building communities terminate includes not only legal considerations, but equitable theory and defense considerations as well. These considerations provide a broad array of methods to attack CC&Rs, thus requiring the drafter of green building CC&Rs to draft carefully to avoid potential pitfalls.
87
E. Architectural Review Boards
One final issue is the role of architectural review boards. Pursuant to the applicable CC&Rs, an architectural review board for a given community receives the authority to approve all construction plans according 78 . See supra text accompanying notes 52-55 (discussing ways of terminating real covenants).
79. Under laches, if a party seeks to enforce an equitable servitude, such as an action to preserve restrictions that burden another's land, her right to do so is precluded if the defendant, whose land has been burdened, can demonstrate that the plaintiff's delay caused the defendant harm even if the statute of limitations for bringing such an action under law has not run. See Sheppard, supra note 48, at 58; supra text accompanying note 53. 80. A property owner who benefits from a burden created under an equitable servitude can expressly waive it in an instrument or impliedly waive his rights by conduct. See Sheppard, supra note 48, at 60. 81. Waiver by acquiescence arises when benefiting parties fail to enforce a number of violations in occurring where property is burdened by equitable servitudes. Id. 82. Under the unclean hands defense, a person who is benefiting from an equitable servitude asserts that another is in violation of it while also being in violation. For example, say a party who benefits by living in a CIC in which exterior paint is limited to a number of acceptable colors under the CC&Rs violates a real covenant by painting his home a prohibited color. This person cannot assert his right to limit his neighbor's violation since he likewise is in violation. See id.
83. In an estoppel, a benefiting party whose words or conduct indicates to parties burdened by the equitable servitude that these parties no longer must adhere to the burden would be estopped from asserting her right to enforce it. See id. at 60-61.
84 to a pre-conceived plan. Likewise, they assume the role of maintaining the integrity of the plan wherein the boards' consent is needed for subsequent changes to the structures enclosed within a CIC. 88 As with all enumerated restrictions contained in the CC&Rs, building restrictions run with the land and therefore burden and benefit all the property owners, present and future.
Once a construction plan is produced and incorporated into the CC&Rs, 89 they may be enforced as long as the board's decision is reasonable and arrived at in good faith. 90 Thus, any new construction or remodeling that incorporates green technologies, particularly those as involved and intricate as LEED certification standards, would need to fit within the parameters of the proposed building plan. Any deviations from the plan would be subject to scrutiny and possible elimination by the board.
III. GREEN APPLICATIONS TO COVENANTS, CONDITIONS AND RESTRICTIONS
Given the foregoing discussion of the legal tools available, a residential developer seeking to establish a long-lasting, environmentally sustainable community may use various private tools to regulate land use, rather (1) In addition to duties imposed by statute and the governing documents, the association has the following duties to the members of the common-interest community; (a) to use ordinary care and prudence in managing the property and financial affairs of the community that are subject to its control; (b) to treat members fairly; (c) to act reasonably in the exercise of its discretionary powers including rulemaking, enforcement, and design-control powers; (2) A member challenging an action of the association has the burden of proving a breach of duty by the association . . . [and] that the breach has caused, or threatens to cause, injury to the member individually or to the interests of the common-interest community.
Stacey Rogers Griffin, Validity and Construction of Restrictive Covenant Requiring Lot Owner To Obtain Approval of Plans for Construction or
See also Palmetto Dunes Resort v. Brown, 336 S.E.2d 15 (S.C. Ct. App. 1985) (discussing a decision upheld on appeal allowing a development's architectural review board to turn down construction plans despite the lack of objective standards for the board to apply as long as the decision bears a reasonable relationship to other buildings in the CIC or to the development's general plan); Mack v. Armstrong, 195 P.3d 1027, 1030 (Wash. Ct. App. 2008) (discussing covenants which require consent from the board before a property owner can begin remodeling or construction must be exercised reasonably and in good faith).
than allowing government policies to dictate land use outcomes. Two communities on opposite sides of the country provide contrasting approaches for using private enforcement mechanisms to ensure that the construction of green residential structures occurs within their development.
A. Pringle Creek in Salem, Oregon
Like many other urban infill developments with a green focus, 91 the Pringle Creek Community is situated on a portion of the land that the state of Oregon once used as the Fairview Training Center for the mentally disabled. 92 In obtaining the real property in 2002, the developers looked to transform the parcel into an environmentally friendly community within an urban setting where the residents could walk from their homes to most of their daily destinations. 93 To achieve this goal, the master plan includes four main residential neighborhoods along the ridges of the property's rolling hills, interconnected with paths and sidewalks to allow for pedestrian traffic, as well as access to the village center. 94 On the northern thirty-two acres, the developers called for the creation of 190 homes called the Pringle Creek Community, where they envisioned one of the nation's largest "Net-Zero" neighborhoods. 95 Accordingly, the developers explained to reporters their goal: "We wanted to create a national, if not international model for sustainability." 
Sustainability Approach to Development
With this lofty ambition in mind for the Pringle Creek Community, the developers needed to invoke some land use procedures to ensure conformity for the construction of homes. As discussed previously, a developer seeking to instill its sustainability beliefs upon a project could use a variety of different approaches. 97 As such, the documents that create the unique private land use requirements of Pringle Creek will bring insight into the approach taken by its developers.
The media that describes Pringle Creek Community mentions that all the buildings are required to attain LEED certification. 98 To accomplish this requirement, the Pringle Creek master developer turned to using the residential design guidelines administrated by the community's architectural review board as the principle enforcement method.
Within the Pringle Creek CC&Rs, Article 5 explains how the community will establish and assess proposals for subsequent development.
99
This section begins by creating the development review committee and the initial requirements for those serving as members. 100 It also sets forth a mechanism for replacing the members and assigns duties to the committee. 101 As part of its duties, the committee receives the responsibility to evaluate, determine, and approve each proposal for the construction of a home in the Pringle Creek Community pursuant to the development guidelines it adopts.
102 Moreover, the article grants powers to the committee to determine whether a submission complies with its approval and sets forth notice and other requirements when a noncompliance situation occurs. 103 As such, the residential design guidelines serve as the mechanism for compelling a landowner to construct a green building, with the authority conferred to the guidelines by the development review committee via the CC&Rs. In the Pringle Creek Community Declarations, the initial Development Review Committee receives the task of drafting and approving the initial Development Guidelines. Id. § 5.4. However, the community declarations make it more difficult to subsequently amend the adopted Development Guidelines because the approval procedure requires a majority of the landowners to vote in favor of any proposal. Id. Furthermore, the developer or is successor(s) exempted themselves from the requirement to submit their plans to the Development Review Committee for approval. Id. at § 5.10.
103. Id. § 5.5-.6. community to measure a home's performance level against that of the sustainability objectives. 106 This allows each project owner the ability to select among different alternatives, while accomplishing the same end result. 107 Moreover, the development review committee recognized that the ultimate goal of Pringle Creek was to advance the community into one that achieves as close to full sustainability as possible. 108 To accomplish that objective, the sustainable development goals specifically embrace technological improvements, such that the current standard becomes a floor that will continue to harmonize with future technological developments that promote sustainability and will further progress toward the community's aspirations when permissible. 109 Thus, Pringle Creek follows an indirect approach to achieving its sustainability goals. It uses CC&Rs that empower the development review committee to adopt residential design guidelines requiring a specific level of environmental sensitivity in the construction of homes, while creating difficult hurdles to make changes until all lots are sold and the community's values change.
Legal Issues with the Approach
The community's approach provides a great amount of flexibility and latitude for the present, as well as an eye toward the future. It does so by leaving the details open for achieving its objectives to create a malleable system. The developer elected to follow an approach where the appli-cable CC&Rs establish a macro policy through the appointment of a development review committee. 110 This committee in turn establishes and adopts the residential design guidelines where the community's policy is decided.
111 If the residential design guidelines contain ambiguous language, the development review committee has the ability to interpret the language in line with the overarching goals. 112 Consequently, Pringle Creek's underlying mechanism for attaining its sustainability goal will allow the community the needed plasticity to adopt a policy that efficiently responds to the evolving nature of the construction industry.
Further, the residential design guidelines do not specify a thirdparty certification, 113 nor do they use one system as a measuring stick for other programs. The document simply explains the motivation and inspiration behind the requirements and stops short of requiring a third-party verification system for compliance. 114 As a result, the language, coupled with the community's approach, will enable those charged with enforcing the residential design guidelines, as well as those advocating a position of contention, the ability to come to a mutually beneficial solution, without legal intervention.
Furthermore, the five categories provide enough detail to allow the development review committee sufficient leeway in determining a proper policy to raise incrementally the level of sustainability within the community. While aspirational in nature, the five categories and the accompanying goals provide a broad template whereby the community can elevate or lower the performance standards based on sustainability desires. This avoids any conflict between different versions within a third-party verification program in addition to any variation among the various organizational philosophies in accomplishing the same goal. To this end, the 110 191, 194 (2012) . In response to the needs of the industry, several organizations developed proprietary programs to quantify and validate the sustainability features within a building. Id. at 194-95 Among the different third party certification programs, the USGBC offers its own rating system called LEED, the Green Building Institute provides the Green Globes system based upon the United Kingdom's Building Research Establishment's Environmental Assessment Method (BREEAM), and the National Association of Home Builders in conjunction with the International Code Council offers its own system for homes. 114. See supra note 104.
residential design guidelines become a living document that will change according to the times and technology in order to keep Pringle Creek at the forefront of sustainable communities no matter the program, organization, or philosophy. Thus, the governing infrastructure and accompanying documents start in a general manner but become more specific with greater flexibility to address emerging issues creates an approach that allows for adaptability and accommodation. This approach avoids unintended consequences over time while providing the framework to attain the community's sustainability goals at the present time and in the future.
B. Kelsey Brook in Freeport, Maine
The developers of Kelsey Brook in Maine sought to create a residential neighborhood that included environmentally friendly homes, similar to the aspirations of Pringle Creek. The 180-acre Kelsey Brook subdivision fits into a larger development that includes protected conservation areas, natural forests, and agricultural land. 115 With 80 percent of the larger parcel burdened by two conservation easements, the Kelsey Brook developers along with the town of Freeport, the Freeport Conservation Trust, the state Land for Maine's Future Program, and the federal Farm and Ranch Protection Program forged a master plan for the larger tract. The plan would allow for a select number of homes to be built, while still preserving the natural resources, as well as the existing agricultural and forestry operations on the neighboring farm.
116 Hence, the Kelsey Brook Development seeks to strike a delicate balance between environmental interests while allowing for a limited number of residential structures.
Sustainability Approach to Development
In contrast to the Pringle Creek developer's approach, the Kelsey Brook plan chose to follow a different mechanism to bring sustainable features to the newly constructed homes in its neighborhood. The landowners in Kelsey Brook decided to take a direct approach by specifically including green design and construction requirements into the recorded CC&Rs on the land's title.
In Brook, the developer sets forth the requirements for building on the real property by subsequent landowners. 117 Article V Protective Covenants and Restrictions provide the specifics on usage, as well as what and how a subsequent landowner may develop on their lot. This section distributes responsibilities for common areas, in addition to providing maintenance requirements.
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In the Design of Dwelling; Approval Process subsection, the declaration explains that any subsequent landowner needs to obtain the original developer's prior approval before constructing a home pursuant to the different restrictions contained in the document. 119 The language further describes the style, design, and appearance of the building, as well as other aesthetic requirements, such as siding and roofing in conjunction with the look and feel of the exterior. 120 Moreover, the declaration also addresses building design and siting of the home so that it is "of a character harmonious with the natural rural setting of the land."
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The declaration imposes unique green building requirements that:
. . . the design and construction of the dwelling shall be conducted in a manner which is consistent with that recommended by the U.S. Green Building Council's Leadership in Energy and Environmental Design for Homes Program (hereinafter "LEED for Homes Program") or other green building certification program. Said program should set forth green standards for residential dwellings to satisfy (to the extent practicable) similar to those referenced below:
i. Minimize the dwellings adverse impacts; ii. Utilize heating, cooling, and lighting systems which are energy efficient and use available renewable fuel sources; ii. Conserve water; iv. Use environmentally preferred materials that minimize material waste and harmful emissions; and v. Seek to limit occupant exposure to indoor air pollutants.
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This language essentially notifies and requires any subsequent purchaser of land in the Kelsey Brook community that they must construct a green home on their land that will essentially meet the criteria developed by the USGBC LEED-H program. Furthermore, the declaration compels subsequent purchasers of land in Kelsey Brook to provide proof that their development meets the green building threshold through an appropriate third party verification organization.
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Hence, Kelsey Brook follows a direct approach to achieving its sustainability goals by giving notice to all subsequent purchasers of land in the community that they will need to construct a home and deliver confirmation that their development meets the USGBC's LEED-H program or equivalent.
Legal Issues with the Approach
In considering the Kelsey Brook approach, at least three problematic issues may arise.
a. Harmful Unintended Consequences
The first problem emanates from the language the Kelsey Brook document uses for requiring green building standards within the CC&Rs. That language creates a unique requirement and obligation for subsequent purchasers within the community that allows for very little flexibility going forward and consequently creates the potential for dangerous unintended consequences. The CC&Rs establish a homeowners' association in a single document for the community, along with setting very detailed policies, such as those requiring adherence to green building standards. Instead of taking a tiered approach where each successive level provides more details on the community's requirements with the flexibility to make changes along the way, the Kelsey Brook CC&Rs impose an all-encompassing solution. As a result, the declarant leaves numerous areas of ambiguous language, which will require interpretation by those enforcing the CC&Rs or possibly the courts, should a dispute occur.
For example, the CC&Rs specifically mention a particular private entity's third-party verification system as a standard while allowing for equivalents from other organizations.
124 Such a program may someday cease to operate, merge, or may change its model of operation. This potential problem could leave a subsequent owner in a position where he or she would need to seek an alternate verification organization as permitted by the CC&Rs. This option creates serious pitfalls since the substitute 123. KELSEY BROOK CC&RS ("The owner of any lot or building which is subject to the design approval process set forth herein shall pursue a third-party certification that establishes that such owner has met green building guidelines comparable to the LEED for Homes Program guidelines.").
124. Id.
program may not provide a comparable evaluation to the one originally identified in the CC&Rs. In response, a subsequent owner may need to seek a legal remedy to remove the requirement from the CC&Rs, in the event those seeking to enforce the standard refuse to acquiesce when an appropriate organization ceases to exist or a suitable alternative is not available.
b. Lack of Adaptability to Technological Advances
A second issue involves the declaration, which makes no mention as to what level within the LEED for Homes standard a home must achieve. The USGBC conducted preliminary analysis on two versions of the LEED Program for homes prior to its January 2008 release of LEED-H Version 2008. 125 The lack of specificity in the Kelsey Brook CC&Rs leaves the compliance part of the requirement open to interpretation as to how a subsequent owner may satisfy the obligation. Consequently, the guiding principles that seek to bring environmentally friendly homes to Kelsey Brook will allow subsequent owners the opportunity to select the version that fits within their preferred criteria, rather than the level intended by those who drafted the policy.
Considering the future implications, the USGBC will most likely issue newer versions of the program in years to come. But the Kelsey Brook CC&Rs make no mention of the desire that this requirement or the existing environmental policies to evolve over time.
126 This ambiguity will further allow subsequent owners to select an outdated version of the program that fits their needs, and it does not provide any environmental benefits over the existing technology at the time of construction. Another potential issue is the possibility of a claim that terminates this requirement of the CC&Rs under the "change of neighborhood" theory discussed earlier.
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A further problem may develop should the declarant decide to remedy the shortcomings of the language included in the CC&Rs or alter the mechanism for achieving the goal of a more environmentally friendly community part of the subdivided land, an issue may arise out of treating See supra text accompanying notes 60-64 (discussing the change of neighborhood doctrine in regards to real covenants and equitable servitudes: the doctrine, as discussed, is applied disparately by the various state courts, is the subject of debate among commentators, and would further complicate problems for green developments like Kelsey Brook). adjacent parcels differently within the same master plan. Absent a formal release to terminate the requirement, which might financially cost the developer, a subsequent landowner may seek relief from the LEED for Homes requirement again under the "change of neighborhood" doctrine. Since the original CC&Rs lacked some type of recital or defined sustainability objective, the treatment of two adjacent parcels differently might provide enough substance for a court to nullify the standard or the requirement itself.
c. Difficulties Enforcing Disputes
Finally, the declarants may face legal action if they fail to enforce the LEED for Homes requirement against all subsequent landowners. This may occur because the previously mentioned issues create too many difficulties that prove unwieldy to implement. In those situations, for example, the doctrine of laches 128 might allow for aggrieved third-party subsequent landowners a defense against the declarant should the declarant fail to enforce the LEED for Homes requirement placed on the CC&Rs on all lots in the community. 129 As a result, the availability of this and other remedies for these landowners creates added pressure toward the declarant, and the need to rectify any ambiguities in the LEED for Homes language as expeditiously as possible.
Therefore, the inclusion of language requiring LEED for Homes directly in the CC&Rs, despite allowing for comparable programs, serves as a problematic illustration wherein the declarant attempts to impart an environmentally friendly approach to development but uses language and an approach that will create unintended consequences, a lack of flexibility to keep up with technological advances, and possible disputes over compliance.
IV. PROPOSAL FOR FUTURE GREEN HOME COMMUNITIES
Pringle Creek and Kelsey Brook both seek to accomplish similar goals of adopting green building standards in their respective developments. Importantly, they also provide good reference points for building comparable communities for those who wish to privately regulate green communities in the future. Although the two approaches provide contrasting strategies, they do, at times, employ some of the same tools. Thus, our proposal for future communities seeking the construction of only green homes may wish to consider the following suggestions as the foundation for a strong legally mechanistic approach.
A. The Use of CC&Rs
When considering the role of CC&Rs as the legal mechanism to create limitations within a given community, the scope and breadth of the CIC itself should provide preliminary guidance. In some situations, landowners prefer a more laissez-faire type of CIC with minimal involvement and intrusion (other than the necessary administrative functions); while in other circumstances, the members of the community prefer more involvement and oversight, similar to the manner in which a local government operates. These two opposing points of view originate out of the language used to draft the CC&Rs, consequently serving as the foundation for any community seeking to create a private requirement for green home construction.
In examining Pringle Creek and Kelsey Brook, the two communities seem to take the opposite approach to their governance. Pringle Creek appears to have a community with strong involvement by its CIC with additional committees to handle the many supplemental duties required by its more bureaucratic structure. 130 The CC&Rs delegate the overall construction and architectural requirements power to a committee to make appropriate project decisions and adopt guidelines. 131 As such, the green home requirements indirectly originate out of the CC&Rs, but the document provides the mandate for their existence.
In contrast, Kelsey Brook maintains a more simplified system without the extra committees and duties. 132 The CC&Rs create a CIC to oversee, manage, and enforce the rules established in its governing document, while keeping silent about the need for supplemental duties. 133 The CC&Rs also impose and detail the green home requirements upon subsequent landowners. 134 To this end, the green home requirements directly originate out of the CC&Rs, without a reference to any further guidance other than the LEED-H program.
In consideration of the two communities' respective approaches as groundbreaking models for private green building regulation, a wise master planner should keep the document and accompanying language in a CC&R declaration more general. As previously discussed, the removing or altering of a CC&R will provide a master developer great difficulties. Should a problem arise in which the CC&Rs are ambiguous in addressing an issue or result in a change of neighborhood situation, the legal implications for all those involved may become costly. 135 Accordingly, the CC&R language should require the creation of an external document that sets policies for subject matters requiring more detail, as well as procedures for updating them when appropriate.
Given the fact that the landscape surrounding green and high-performance buildings, as well as sustainable construction, currently remains highly unsettled and rapidly changing, 136 the best practice appears to be the creation of a design guidelines type of external document. Such a document provides many advantages at one time. First, it will accommodate both styles, direct and indirect, of CIC governance because the language used to create the document requires the master developer, a special committee, or a general CIC to adopt the external document upon recording the CC&Rs.
Second, an external document will allow for a more orderly approach to updating and amending the green home requirements. Depending on the master developer's desires, the controlling language in the CC&Rs can make it easier or more difficult to take subsequent action should the need occur. This advantage fits well with another benefit, which allows the master developer to invoke the same authority it would otherwise be able to maintain as in the CC&Rs.
Thus, we recommend an indirect approach to the inclusion of a green home construction standard, similar to Pringle Creek's approach for communities looking to further the sustainability cause through the requirement of a design guideline document with all of the necessary details.
B. The Use of Design Guidelines
In drafting the design guidelines, the master developer needs to consider many aspects of the community. The applicable parts of the Pringle Creek and Kelsey Brook documents provide good illustrations of how to craft the design guidelines by setting forth three important parts: a recital/ aspirational statement, a standard for construction, and some type of flex- ibility to the requirement for unique circumstances. As such, the three sections of the design guidelines need further explanation.
A Recital/Aspirational Statement
At the beginning of the design guidelines, the aspirational declaration or recitals should supply a broad statement encompassing the values of the community, while setting a direction for the present and future. This statement should serve as a backdrop and provide guidance for the implementation of the agreed-upon standard. It needs to explain the community's goals by setting the green building policy, in addition to providing details on whether the standard sets a floor for future development or desires to progress toward an ideal like complete sustainability.
For example, the Pringle Creek Residential Design Guidelines specifically start the green building checklist with the community's sustainable development goals. 137 They explain the underlying basis and objectives of the community, in addition to its desires. The document further justifies the basis for the community's standard, while clarifying that the adopted approach for Pringle Creek requires modifications for local conditions as well. 138 In the end, the conclusion turns toward the community's ultimate goal and explains the standard as a base that will require modification over time and when appropriate.
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By including a declaration similar to the one used by Pringle Creek, the design guidelines will serve an important role when the time comes for making policy decisions. This declaration will assist those enforcing the CC&Rs in resolving issues with controversial construction projects that may or may not meet the required standard. These types of ambiguities will inevitably occur, so the design guidelines will play a crucial role in guiding whoever needs to settle a dispute in which a lack of specificity in the green building standard exists. Furthermore, the declaration should provide guidance on the future direction of the community and when to update or change the standard over the long term. Accordingly, the aspirational statement or recital may not seem important in the beginning of the drafting process, but it will assume a crucial role when the implementation and operational phases occur.
A Standard for Construction
Following the aspirational statement or recital, the design guidelines should create a distinct standard for the community. When determining 137 . See RESIDENTIAL DESIGN GUIDELINES, supra note 104. 138. Id. 139. Id. an appropriate standard, the community may look to develop its own or use one created by a third-party organization. 140 In choosing a standard, some third-party organizations like the USGBC and the National Association of Home Builders offer green building assessment tools that will offer a community with some level of measurement; at other times a state or local government maintains its own program, like the Austin Energy Green Building or the state of New York. 141 Should the community decide to select an established program, it will also need to resolve whether to require certification by the third-party organization or to allow a property owner to demonstrate compliance by other means.
In Pringle Creek, the LEED-H pilot program served as the basis for the standard adopted by the community, but it chose to develop its own approach that did not make certification compulsory. 142 The Pringle Creek standard sets forth categories and a framework for the community, while allowing each home developer the ability to select its own method to meet the various requirements.
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Following a different approach, Kelsey Brook selected the LEED-H standard as its third-party verification program, but it will allow another organization's standard, so long as it adheres to the enumerated categories listed in the CC&R declaration. 144 Beyond choosing a third-party verification program, Kelsey Brook took the added step of requiring certification from the program that determines compliance with the community's green building standard.
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Each of the communities' methods will have positives and negatives. A given community will need to weigh each approach for applicability to its own unique circumstances and those that closely relate to the aspirational statement previously discussed. 146 The national programs provide an established standard, but their design and focus must accommodate the diversity of locations across the country. This may not fit a given community as well as some of the government programs, which may have more of a local focus.
On the other end of the spectrum, a propriety program can provide a tailor-made solution. Still, a community must maintain the expertise to develop such a standard without creating a program in name only. It also requires a knowledgeable staff that keeps abreast of the latest developments in many areas, like technology and materials. Unfortunately, this kind of expertise may cost more than a community can afford.
Thus, the community will need to determine the proper level of sustainability to impose upon subsequent landowners by selecting a standard that fits within the aspirational statement while providing a particular degree of compliance towards the green building goals.
A Built-In Flexibility to the Standard
Finally, the design guidelines need to allow the development to address a variety of situations that may arise over time. Without this flexibility, there exists the risk of legal action when disputes arise. Once the community establishes a standard, the reality of implementing the criteria will most likely encounter various requests and interpretations as subsequent landowners seek to add their own unique desires. These variances and interpretations may originate from many different sources, such as technological progression, the termination of a green building program relied upon by the community, or the obsolescence of a particular requirement.
To avoid these types of issues, Pringle Creek serves as a fitting model. It took several affirmative steps to ensure flexibility and minimize the possibility of a legal dispute. For example, the community created its own standard predicated on the pilot version of the LEED-H program.
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By taking this action, Pringle Creek alleviated many of the issues associated with a third party's program and possible updates.
Committees to oversee the implementation and execution of the green building standards are also important. They can be used to involve the other residents in the community, as well as provide an additional level of oversight and participation for resolving issues prior to legal action. Since a challenge is inevitable given the complexity of a green construction project, the use of an oversight committee allows the community more opportunities to interject common sense and compromise.
Moreover, the aspirational statement that guides the community to raise the standards when necessary provides a direction for interpreting any unintended issues that may evolve. 148 This authority to periodically review the approach taken by the community and make necessary corrections has given Pringle Creek a more flexible method to resolve future differences. Consequently, the Pringle Creek approach is highly supple, with both the structural oversight and the aspirational and controlling language for implementing the sustainable community objectives.
Conversely, Kelsey Brook chose to adopt the LEED-H standard or a similar one provided it compares favorably with several categories identified in the CC&Rs. 149 As previously discussed, this approach created several ambiguities that allows for multiple interpretations of which version of LEED-H would fulfill the requirement. 150 This gap could lead to a "change of neighborhood" claim in the future should separate lots receive different treatment based on the adopted standard and would leave a subsequent landowner with no option other than the courts to obtain relief.
Furthermore, the decision to stipulate a LEED-H program does not compel a progressive pattern onto later home construction projects to adhere to new standards as the green building standard gets raised due to the evolution of current sustainability practices. Absent further guidance from Kelsey Brook's CC&Rs, nobody knows which direction the community should take as a next step; yet the restriction remains on the land to meet the LEED-H or its equivalent. As a result, the Kelsey Brook approach demonstrates the need to consider the present and future implications of the controlling language such that the community can update and amend any issues while determining a basis for its interpretation when questions arise.
To deal with these needs, we propose that the language used to adopt the green building standard must avoid ambiguous meanings through careful deliberation. An ambiguity could unintentionally occur if the design guidelines stipulate to a particular program associated with a third-party verification organization and allows for multiple interpretations through vague references. The document must provide precise definitions for compliance upon execution, while allowing for updates and amendments over time. It needs to take into account the aspirational statement in case the ambiguity needs future clarification. In addition, the community must provide managerial and interpretive oversight to the design guidelines. While each community will determine the level and extent that a CIC shall govern, subsequent landowners as well as the community as a whole need a responsible party with the ability to interpret, amend, and update the design guidelines. This authority may lie with an architectural review committee or the CIC as a whole depending on how the community chooses to operate. However, this responsible party's functions with regard to the green building objectives and implementation serve a crucial role to defuse challenges that will inevitably be leveled against the design guidelines. Hence, the design guidelines need to provide a degree of flexibility so that the community will continue to follow its aspirational statement and progress toward its ultimate goal without the need for legal action to find a solution.
Therefore, we recommend that a master developer seeking to create a private sustainable community should follow a two-part approach. First, the CC&Rs should contain language that delegates the appropriate standard to an external document. Such a document will advance the second part by explaining the design guidelines. In this way, subsequent landowners can understand what the green building objectives and aspirations are through a categorical yet still-evolving standard that maintains a degree of flexibility. By employing this approach, a responsible party will be empowered to implement, amend, and update when necessary.
V. CONCLUSION
For centuries, the English and American common law have both fostered the notion that property owners should be free to plan and build a living environment that best serves their communal interests. This notion is now expanding into sustainable green communities which seeks to promote a more environmentally friendly and sustainable lifestyle. This trend becomes ever more vital in a world besieged by threats of global climate change and urgent calls for lessening our carbon imprint and preserving water as well as finite resources.
Still, a number of potential legal pitfalls can arise when creating private sustainable communities. The master developer must be designed with great care. Additional green objectives may cause unintended results due to the uncertainty and fluidity of the subject matter.
The pioneering communities of Pringle Creek and Kelsey Brook provide excellent case studies of a diverse structural style for oversight, strategies for adopting a standard, and approaches for developing solid legal language. They demonstrate that the master developers of Pringle Creek and Kelsey Brook must maintain a plethora of legal mechanisms to accomplish their goals. These goals must reveal the reality of living in a private sustainable community, but they must assure that the legal hurdles are not insurmountable. As such, our macro-level proposal draws upon Pringle Creek and Kelsey Brook's governing documents to offer insight and reflection to master developers seeking to create their own private sustainable communities.
With this in mind, we submit an integrated approach that accomplishes several goals. The primary task is to craft an entry-level green home community to advance the larger goal of complete sustainability. This is accomplished where the governing documents are enforced against subsequent land purchasers and thus provide for a well-conceived standard with flexibility to adjust to the present and future challenges inevitably facing such a development.
